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In this Oct 2002 issue of the Bevans Employment Bulletin we will look at the new rules on
Fixed Term Contracts which came into force on 1 October 2002.

FIXED TERM WORKERS

At the moment the Government estimates that there are approximately 1.3 million
fixed-term employees in the UK. This number is increasing as employers see fixed
term employment as a way of avoiding many employment obligations. This is
supported by evidence that suggests fixed-term employees receive lower pay and
benefits, less training and have fewer opportunities for promotion when compared
with permanent staff.

THE NEW REGULATIONS

A fixed term contract is defined as one that ends on the expiry of a specific period, on
the completion of a specific task or on the occurrence or non occurrence of a specific
event other than reaching the normal retiring age.

Therefore, this definition will include a job that is to last for 3 months or “until Project
X is finished”. The DTI guide to the Regulations gives the following as examples: -

¢ Employees undertaking seasonal work such as working in a children’s summer
holiday camp or a Christmas shop assistant.

¢ Employees covering maternity, paternity, parental or sick leave

¢ Employees covering a particularly busy period whose contracts end when the level
of demand returns to normal.

¢ Employees employed to do a particular task such as painting a house.

The definition of Permanent employees is, quite simply, those not employed under a
fixed term contract.

WHO IS COVERED

The Regulations cover “employees” and not “workers” in the wider sense. There are
specific exclusions for agency workers and people on work placements and
apprenticeships.



WHAT IS THE EFFECT

A fixed term employee has the right not to be treated less favourably than a
comparable permanent employee in respect of the terms and conditions of their
employment. They also have the right not to suffer any other detriment that they are
subjected to by any act or failure to act on the part of the employer.

This includes treatment relating to pay. It would also cover a range of other issues
such as giving fixed term employees less holiday than permanent ones, not affording
them the same opportunities for training or not giving them the same opportunities to
secure permanent employment.

In order to determine whether there has been less favourable treatment there must be a
real comparator and a hypothetical one cannot be used. Therefore if there are no
permanent employees who could be comparators there will be no less favourable
treatment.

THE GET OUT CLAUSE

If an employer does treat a fixed term employee less favourably then he can avoid
liability for this by showing that the treatment can be objectively justified.

This can be done in two ways: -

¢ Showing that the treatment is necessary for a particular reason
The guidance suggests that to do this an employer must show that the treatment is
aimed at achieving a legitimate objective (such as a genuine business need) and is
necessary to achieve that objective and is an appropriate way to achieve it.

¢ Showing that other aspects of the employees terms and conditions are more
favourable and so off set the less favourable treatment. This means taking a

holistic approach to the terms of the contract.

ADDITIONAL RIGHTS

Fixed term employees are also given a specific right to be informed of any permanent
vacancies. In order to satisfy this then employers need to advertise vacancies so that
the fixed term employee has a reasonable opportunity of reading it in the course of
their employment or to give the employee reasonable notification of the vacancy in
some other way. Employers would be recommended to display vacancies on a notice
board available to all staff or by emailing all staff.

If fixed term employees consider they have been treated less favourably they may
request a statement from the employer giving particulars of the reason for the
treatment within 21 days from the request.



SOME CONTROVERSY

The Regulations state that an employee on a fixed term contract will be regarded as a
permanent employee where the current fixed term contract has been renewed and the
employee has been continuously employed on fixed term contracts for 4 years or more
(discounting periods before 10 July 2002) and at the time of the most recent renewal
employment under a fixed term was not justified on objective grounds.

CLAIMS
Any breach of the above will allow an employee to present a complaint in the

employment tribunal within 3 months from the act complained of and claim
compensation. Compensation is unlimited although it will be based upon losses.

WHAT EMPLOYERS SHOULD DO

¢ Review whether they have any fixed-term employees as defined.

¢ [If there are fixed term employees identify whether there are comparable
permanent employees.

¢ If there are comparable permanent employees then review the terms and
conditions to make sure that there is no less favourable treatment.

¢ Allow fixed term employees access to training

¢ Make fixed term employees aware of permanent vacancies.

The Regulations come from Europe and are not the most user-friendly.
If you are in any doubt you should take legal advice.

Bevans Solicitors Employment Team are offering a fixed fee review of fixed term
employees contracts to ensure compliance with the Regulations.

Please contact Guy Hollebon of the Employment Team on 0117 923 72 49 for further
details.



